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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:05-CV-64

Before SMTH, WENER, and ONEN, G rcuit Judges.
PER CURI AM *

Terry Wayne Cochran, Texas prisoner # 1176296, appeals the
district court’s dismssal of his 42 U S. C 8§ 1983 conplaint for
failure to state a claimpursuant to 28 U S. C
8§ 1915(e)(2)(B)(ii). Cochran has filed a notion to attach and to
suppl enent his appeal, which is denied.

Cochran argues that the district court’s dismssal with

prejudi ce was an abuse of discretion. He contends that he should

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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have been given an opportunity to anmend his conplaint. He argues
that the district court erred in dismssing his conplaint for
failure to state a claimbecause the order of dismssal is
i nconsistent with the facts as stated in his conplaint. He
contends that the defendants violated the guidelines and policies
establi shed by the Texas Departnent of Crimnal Justice for the
handl i ng of prisoner property. He argues that the defendants’
actions inpeded the litigation of his crimnal appeal because he
did not have access to his legal materials, and consequently his
petition for discretionary review was not as strong as it should
have been. He argues that his right of access to the courts was
vi ol at ed.

To the extent that Cochran alleged a confiscation of
property claimseparate from his deni al -of -access-to-courts

claim he is prevented by the Parratt/Hudson doctrine from

pursuing such a claimin federal court. Parratt v. Taylor, 451

U S 527, 541-44 (1981) (overruled in part on other grounds by

Daniels v. Wllians, 474 U S. 327 (1986)), and Hudson v. Pal ner,

468 U. S. 517, 533 (1984). Because Texas has adequate
post deprivation renedies for the confiscation of prisoner
property, Cochran cannot raise this claimin this § 1983 acti on.

Murphy v. Collins, 26 F.3d 541, 543-44 (5th Cr. 1994); Aquil ar

v. Chastain, 923 S.W2d 740, 743-44 (Tex. App. - Tyler 1996, wit

denied). Further, the defendants’ failure to follow the

gui del i nes regarding prisoner property does not constitute a
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violation of due process. Mirphy, 26 F.3d at 543-44; Mers v.

Kl evenhagen, 97 F.3d 91, 94 (5th Cr. 1996). The district court

did not err in dismssing Cochran’s conplaint on this basis for

failure state a claim See Black v. Warren, 134 F.3d 732, 733-34

(5th Gr. 1998).

To the extent Cochran’s allegations raised a claimfor
deni al of access to the courts, that claimis also subject to
dismssal for failure to state a claim The right of access does
not include the right to litigate all causes of action; rather it
requires that prisoners be provided with the tools necessary “to
attack their sentences, directly or collaterally, and in order to

chal | enge the conditions of their confinenent.” Lews v. Casey,

518 U. S. 343, 355 (1996). To prevail on a denial -of-access
claim a plaintiff nust show actual prejudice. 1d. at 350-51.
The docket sheet in Cochran’s crimnal proceedi ngs shows
that Cochran filed his petition for discretionary review on My
26, 2004, and that the petition was denied on August 31. The
date of the alleged loss of |egal materials was June 2, 2004,
after Cochran filed his petition. There is a factual discrepancy
in the record regardi ng whet her Cochran filed a suppl enenta
petition after the date of the alleged | oss of his |egal
materials. Al though Cochran alleged in the district court that
he needed the legal materials to prepare his petition for
di scretionary review, he nmade no factual allegations of actual

prejudice. On appeal, he states that he had to turn in his
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petition without the benefit of his legal research and that his
petition was not as strong as it should have been. At the
pl eadi ng stage, general factual allegations of injury may suffice
to support the plaintiff’s burden of denonstrating actual injury.
Lewis, 518 U. S. at 358. Cochran’s allegations of injury in his
appel l ate brief are not specific enough to denonstrate actual
injury warranting a remand for Cochran to anend his pl eadi ngs.
Thus, the district court did not err in dismssing the conpl aint
in this respect.

Cochran’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is dismssed. See 5THCR
R 42.2. The dism ssal of this appeal as frivolous counts as a
strike for purposes of 28 U . S.C. § 1915(g), in addition to the

strike for the district court’s dism ssal. See Adepegba V.

Hammons, 103 F. 3d 383, 387 (5th Gr. 1996) (“[D]ism ssals as
frivolous in the district courts or the court of appeals count
[as strikes] for the purposes of [8§ 1915(g)].”). W caution
Cochran that once he accunul ates three strikes, he may not
proceed IFP in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).

APPEAL DI SM SSED AS FRI VOLOUS; MOTI ON DENI ED; SANCTI ON

WARNI NG | SSUED



